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STATE OF DELAWARE 

PUBLIC EMPLOYMENT BOARDRELATIONS 

CAPITALSCHOOLDISTRICT. 

Petitiotler. 

.
. Represelltation Petitioll 

v. 90-10-055 

.
.
CAPITALSUPPORTASSOCIATIOR. 

DSEAI ·NEA. 

Reapoudetrt , 

ORDEROF DISMISSAL 

The Capital School District (hereinafter "District" or 

"Petitiotler") is a public employer withill the meaning of section 4002 

(n) of the Public School Employmetlt RelatiotlS Act, 14 Del. C. Chapter 

40 (Supp. 1990 (hereinafter "ACT"). The Capital Support Association. 

DSEA I NEA (hereinafter "Association" or "Respondent.") is the exclusive 

bargaitlillg represelltative of the public employer's custodians. 

eustodi an fi remen , Chief I Custodialls. Chief II Custodialls and 

mainteIlallce employees wi thin the meaning of 14 Del.-.--­C•• section 4002 

(i). of the Act. 

On October 22, 1990, the District filed a representation 

petition with the Delaware Public Employmellt Relatiolls Board 

(hereillafter "PERB" or "Board") requesting an amendment of 

certificatioIl atld/or a unit clarification of the custodial! maitlten8nce 

bargaf.ufug uut t for which AFSCMEwas initially certified as the 
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exclusive bargaillillg represeut.atdve in 1971 by the Governor's Council, 

Departmetlt of Labor unde r Ti tIe 19, chapter 13. [1 ] The District's 

peti tiOll seeks to remove from the unf t the posi tiOtlS of: (1) Chief 

Custodiall 1; (2) Chief Custodian II; (3) Maintenance Supervisor; and 

(4) Night Supervisor for the reason that they are "superVisory 

employees" within the meaning of section 4002 (q), of the Act.· 

The Association's &ISWer, filed on or about November 15, 1990, 

disputes the District's petition on several grounds. Initially, the 

Associatioll claims the petitiotl was not timely filed within the 180 to 

120 day period immediately preceeding the expiratioll of the cur rent; 

collecti ve bargaillillg agreemetlt, as required by section 4010 

(f), of the Act. 

Otl January 23; 1991, the District refiled its petitioll. Because 

the current collective bargaining agreement expires on June 30, 1991, 

the refilitlg is within the statutory period set forth in section 4010 

(f). [2] 

By letter dated JatlUary 31, 1991, the Association advised the 

PERB that its origitlal ansver of November 14, 1991, adequately 

re spouded to the District's resubmi tted pet! tiOll. The' District filed 110 

responsive pleading. 

[1] Prior to the Amelld!llg of the Public School Employment Relatio.tls Act 

:in July t 1990 t the barga!tli ug rights of the custodial and maintetletlCe 

employees of Delaware's public school districts were governed by 19 

.!!!!:..£:.Chapter 13, admitlistered by the Governor's Council on Labor, 

Depar tmeut; of Labor. 

[2] The parties agree that timelitless is no Louge r in issue. 
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Consideration of the substantive issue was deferred pendd ng 

a dispositiotl of the Associatioll's preliminary ob'[ect.Lons , The parties 

were afforded the opportuldty to submit briefs supportitlg their 

respective positions. The purpose of this interim decision is to 

. determine if the Petitioller 1s etlt1tled to a cOllsideration of the 

merits of the utlderlying issue of supervisory status. 

PRINCIPALPOSITIONSOF THEPARTIES 

Associatioll: The Association argues that a Petition to Ametld 

Certificafioll is intended for situations where cur rent; conditiol1s 

surrounding a previously certified bargaining unit have made the unit 

inappropriate. It cites the geographical separation of divisions. 

dramatic growth or shrdnkage of the bargait1ing Ullit or loss of a 

communi ty of interests as examples of the type of condf tialls justifyitlg 

an amendmellt of certification. The Association maitltaills that the 

District's internal allocation of supervisory duties is not the type 

OCOllditiotl which justifies or supports an amelldmetlt of certification. 

Because the District has alleged no other facts supporting the 

petitioll. the Associatioll argues that the petition should be dismissed 

as improper in so far as it relates to ametldillg the existing 

eert1fication. 

The Respondent; claims that a Petitioll for Unit Clarificatiotl is 

intetlded to clarify whether an existillg certificatioll of all exclusive 

bargaining representative is applicable to specific employees or groups 

of employees within the bargaillillg unit and is. therefore. the more 

appropriate procedure for resolving this matter. The Association 

eorrteuds that Ullit clarification pr oceedfugs require a showillg that the 
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essential duties of the disputed positions have changed so as to make 

their inclusion in the bargaining unit no longer appropriate or 

possible. 

While acknowledging that the app1icatiol1 of res judicata to 

administrative proceedings has not received universal acceptance, the 

Associatiol1 argues that the pritlciple should be adopted by the PERB to 

bar the peti tioll and dispose of the matter. AI tertlatively, the 

Association argues that if it is determ:111ed that the doctrille of res 

judicata does Dot apply atld resolve this matter, the proof must 

llec:essarily be lim! ted to cbauges in essetltial job duties occurring 

.itlCe May of 1988, Whetl the Governor's Coulicil on Labor recertified the 

Uti! t as appropriate, LncIuddng the posi tiot1S which the District 110W 

seeks to exclude as inappropriate. 

Lastly, the Respondent; argues that the plain meaning of the 

Languege of Title 14 must prevail. It argues that because Title 14, 

Chapter 40 ccut afns tl0 provisiotl for the cancellation of prior 

eertifications, the legislature's silence indicates a legislative 

itltel1t that "many decisiot1S of the Coutlcil would not become void by 

operation of the law". 

DISTRICT: The District, argues that the statuto~y framework of Title 

14, Chapter 40 is sigldfic8utly broader thatl that of Title 19, Chapter 

13. Ilnde r Title 19, the Department of Labor, through the Goverllor's 

COUIIcil 011 Labor, is responsible for the determitlatiotl and 

certification of appropriate bargaining units. Under Title 14, it is 

the PERB which has this respoIlsibility in additiotl to resolVing unf ad r 

labor practices aud admiIl!steritlg the statutory impasse resolutioI1 
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procedures. Also, the factors to be ccnaf de red in determillillg what 

COIlstitutes all appropriate utlit are broader under Title 14 thall unde r 

Title 19. 

The District also argues that when the Association voluntarily 

opted to remove itself from coverage under Title 19 to be governed by 

the provisions of Title 14, it became bound by all of the provisions 

ecnt therein, ng the requirement to have unit determillatiotladued Lnc Iudd 

questions resolved exclusively by the PERB. 

Like the Association, the Petitioner argues that the plain 

meaning of the statutory language must prevail. The District, however, 

maintaills that the .tatutory Language clearly establishes that the 

legislature reccgnd sed that und t s electing coverage under Title 14 may 

have been previously certified under another statute by a different 

administrative body. The District contends that the legislature 

addressed this precise situatioll by expressly providing that prior ullit 

determillatiotls would contd nue Ul1disturbed until a party properly raised 

a Ullit question under Title 14. The District cites 14 .E.!.!.:. sections£. 

4010 (f) and 4018, arguil1g that itl the Matter of Ullit Clarificatioll 

Pe"titloll of Fraterllal Order of Police, Lodge No.1, RepreSetltation 

Petition No. 86-12-008 (1987), the plain meaning of seetiOJ1S 4010 (f) 

and 4018 was interpreted by the PERB to mean "t~at the Council's 'prior 

certificatiolls under Title 19, Chapter 13 are cOlltrollillg only ulltil 

properly contested unde r the provisiollS of Section 1610 (f)"... [3] 

[3] Section 1610 (f) of the Police and Firefighters Employmetlt 

Relations ~t 19 Del. C. Chapter 16 (1986) is the same as Sectioll 1410 

(f) of the Public School Employmellt Relations Act. 
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The District also argues that it has a statutory right 

to an initial und t; determination by the PERB, regardless of allY change 

in circumstances. 

Concerning the application of res judicata, the District 

contends that the doct r f ne has been misapplied by the Association and 

has DO bearing in this matter, for the following reasons: (1) there bas 

been no prior decision by the PERB involving supervisory status; (2) 

there has been tl0 prior final adjudication of the issue since unit 

determillatiotlS by the Govertl0r's Coutlcil under Title 19 are not 

entitled to judicial review; (3) there is no identity of issue since a 

unit clarification petition was never filed with nor addressed by the 

Governor's Council. The District maintains that res judicata clearly 

does not apply where, as here, differetlt standards or criteria are 

eonsdde red and applied by two separate alld distinct admitlistrative 

bodies each chartered under a different s~atute. 

Finally, the District contends that because the Rules and 

Regulatiolls of the Governor's Coulicil expressly prOVide that its 

decisiotlS are not; consd de red billding even as to its own subsequent 

determinatiotts, 1 t would be itlCOllsistetlt Slid illogical to COtlsider them 

b!nditlg on the PERB when addressing a similar issue arising under Title 

14. [4] 

[4] Sectioll 2.7. paragraph 3, ·of the RegulatiotlS Ulider Title 19, 

Chapter 13, Del. £:. pr ovfdes , in re Ievaut part: "Although past 

decisiollS may be ccusd de red , the GoverIlor' s COUIIcil 011 Labor will no t 

be bound by those decf.sd ons , II 
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ISSUES
 

1. Whether the District's petition requesting the deletion of 

several posi tions from the current bargaining ~llit of custodial and 

maintenance employees for the reason that they qualify as supervisory 

employees as defitled ill Section 4002 (q) of the Act. is properly filed 

in compliance with the requiremetlts of the Act? 

2. If it is determiIled that the petition 1s properly filed, does 

the decisiotl by the Governor's Council bind the parties. in accord with 

the prillciple of res judicata. and resolve this matter? 

OPINION 

At the time this matter arose. Slid contd nufng to the preseut , 

there has evolved relatively little case law applying the ­

provisions of the Public School Employment Relations Act to questions 

couce rufug r epresetrta td ou, This 1s because prior to 1990. coverage of 

Title 14 was limited to the certificated professional employees of the 

state's public school districts. This group of employees was already 

extellsively organized when the Public School Employmellt Relatiolls Act 

was illitially euac ted ill 1982. The issue(s) presented here. therefore. 

are questiolls of first impression. 

Subsequent to the el18ctmellt of 71 tIe 14 t as amended in July t 

1990, to Lnc Iude school support pe r sonue L, the bargaining unit of 

custodial aud maintenance employees volutltarily exercised the available 

OptiOll to remove itself from Title 19. Chapter 13. admill1stered by the 

GoverIlor's Council of the Departmetlt of Labor and to be governed by the 

pr ovd sd ons of Title 14, Chapter 40, administered by the Public 

EmploymeIlt Relations Board. 14 Del. £:. section 4002 (m). It is, 
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therefore, Title 14, Chapter 40, which controls this matter. 

Utllike Capital School District .!. Capital Educatiotlal Secretaries 

Assoc. t (Rep. Pet. No. 90 - 10- 056) where the ,issue was one of 

eligibility of confidelltial employees to be illcluded in any bargaining 

unit, the District's petition in this matter raises the more limited 

question of whether the disputed positiollS are supervisory within the 

definitioll of Sectio11 4002 (q). of the Act and , therefore. 

inappropriate for inclusion in the existing unit of which they are 

currently a part. 

The re·preselltation petition filed by the District cOIltaitlS the 

followitlg sectio11: "IF DELETING POSITION(S): Explaitl the changes ill 

cd r cums t ances which warratlt a modificatiotl ill the Ullit composd tf.onr " 

The change relied upon, as set forth by tne District is: 

Modification of the bargaining unit is warranted 

because the classificatioIls the Capital School 

District. seeks to exclude from the bargaining 

are comprised of "supervisory employees" within 

the meatliIlg of section 4002 (p) of 14 Del • .£:. 

Chapter 40. At the electiol1 of the union, 14 

14 Del • .£:.Chapter 40, rather than 19 Del • .£:. 

Cha~ter 13. now governs this bargaining.uni~ 

and this und t; has never been desigtlated as, or 

held to be, all appropriate Ullit under 14 Del • .£. 

Chapter 40. 15] 

[5] Section 4002 (p) referenced by the District itl this sec td on of the 

pet! tiOl1 is correctly sec td ou 4002 (q), and will be referred to as ... 
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The pet! tion contiafus no allegatiotl that there bas been a 

substatltial modification in the nature of the duties and workitlg 

COtlditions of existing positiotlS or is that new positiotlS were created 

subsequent to the 1988 determination by the Goverllor's Council. The 

Petitioner seeks to have the designated positions removed from the 

bargain!llg solely because they are "supervisory" as defitled by section 

4002 (q) of the amellded Title 14. 

The District contends that the Legislature clearly authorized 

the PERB to revise prior unit determit1atiotlS made by other bodies unde r 

other statutes and addressed the resulting practical problems by 

providitlg in two separate statutory provis1011S a tratlsitional phase 

uuder which the prior UIUt determillation would cont Lnue ut1til a party 

raised a question conce rnfng represetltation unde r Title 14. III support 

of its positiot1, the District relies on Sections 4018 and 4010 (f). 

14 .E!.h.£., SectiOtl 4018, provides: 

kly employee organization that has been 

certified as the exclusive representative 

of a bargainiIlg unit deemed to be appropriate 

prior to the effective date of this chapter 

shall so coutd nue without the requiremellt of 

an election and certification until such 

time as a question eouce rnfng repre sent.a tf cu 

is appropriately raised unde r this chapter 

itl accordence with sec td on 4011 (b) of this 

[5] con ti nued ••• 

•• • 4002 (q) throughout the ba Lauce of this decisiotl. 
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title, or UIltil the Board would find the UIlit 

not to be appropriate in accordance with 

section 4010 (f) of this Title [6] , 

Section 4018 evidenc"es a clear legislative intent that a 

bargaitling unit which has been determined to be appropriate prior to 

the effective date of the Act shall so continue until such time as the 

Board would find the utlit no Longer appropriate unde r Section 4010 (f). 

Sectiotl 4010 (f) provides, in relevant part: 

Any bargaining UIlit determined to be appropriate 

prior to the effective date of this chapter, for 

which an exclusive representative has been cert­

ified, shall so coutifuue wi thout the requi rement 

of a review and possible redesiguatiotl uutil such 

time as a ques td on couce rud ng appropriateness is 

properlv raised unde r this chapter. The approp­

riateness of a Ullit may be chaf Lenged by the public 

school employer, 30% of the members of the unit, 

an employee orgatlizatioll or the Board not more thatl 

180 days uor less that! 120 days prior to the 

expiratiotl of allY collecti ve bargaining agreement 

in effect on the effective date of this c~apter. 

(emphasis added) [7] 

[6] There is no questiOtl itlVolviug decertificatioll and sectiot1 

4011 (b) is not, therefore, at issue in this matter. 

[7] The parties agree that Whetl the District refiled its petitiol1 ill 

JatlUary, 1991, it became timely for the purpose of sectiOtl 4018 (f). 
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The District's positioll that previously certified units must be 

reviewed by the PERBUP0tl request by either party ignores the statutory 

requiremel1t that questions concerning represe~tatioll conform to the 

requirements of Section 4010 (f). 

It is an accepted principle of statutory cOllstruction that 

statutory provisions should not be considered in isolation. but rather 

construed together with aud in the context of other provisions in order 

to provide. wherever possible. a consistent and logical meaning not 

only to the itldividual sec td ons , but to the docuaent; Whetl read as a 

whole. 

COtlsistellt with this principle. other provisions of the PSERA 

which directly bear Otl the question of appr cprd a teueas cannot; be 

ignored. Sectioll 4006. Public Employment Relations Board, coufe rs upon 

the PERB a geue ra l grant of authori ty to develop rules and regulatiolls 

ueces sary to assure the orderly and efficient admitlistratiotl of the 

Act. It provides at paragraph (h): 

"To accomplish the object! ves and to carry 

out the duties prescribed in this chapter, 

the Board shall have the followillg powers: 

(1) To issue amelld and reSCitld such rules 

and regulations as it deems neces~ary to 

carry out this chapter and to prevent any 

per scus from ellgaging ill conduct; in violatiotl 

of this chapter. Such rules and regulatioI1S 

shall be adopted in accordance wi th Chapter 

101 of Title 29". 

More specificically. Sectioll 4010. Bargaitlil1g Utlit 
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Determillatioll, directs that: 

(e) "Procedures for redefinitlg or modifyitlg 

a Ullit shall be set forth in the rules and 

procedures established by the Board". 

Pursuant thereto, Article 3, Represellta tiOl1 Proceedings, of the 

Board's Rules and Regulations, provides at· paragraph 3.4 (8): 

Modificatioll of !. Bargaining Unit: 

In the evellt that there 1s a substantial 

modification ill the nature of the duties 

and workitlg condi tiOliS of a posi tioll wi thill 

the bargaining unit, or a new positi6n is 

created or there is some other compel1illg 

reason for the Board to consider modifying 

the designated bargailling unit, the public 

employer or the bargairdtlg represetltative 

may file a peti tiOll wi th the Board which 

shall include the following: (a) the Ilame 

of the employer; (b) the name of the exclusive 

representative; (c) a description of the 

bargainillg Ullit; (d) a brief statemetlt 

explain1llg the reasons for a modification 

of the bargaitlillg Ullit. 

The District has alleged neither the creation of a new 

classificatiotl nor a substalltial modificatioll ill the nature of the 

duties and workillg cOllditioTlS of the existing positions. The issue. 

therefore, is whether the passage of the amended Act, ill and of itself t 

constitutes a compe Lkdug reason for the PERB to ccnsade r modifyiIlg 
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the present bargaillil1g Ullit for the reasous raised by the District in 

its petitioI1. 1 ccncIude that it does not. 

The District's argument fails to ccusdde r that Section 4010 

(f). authorizes that questions concerning appropriateness may "properly 

be raised under this chapter", not merely in accord with sectiOtl 4010 

(f). The petition must, therefore, also conform to rules properly 

promulgated by the Board pursuant to SectiOtlS 4006 (h) and 4010 (e), of 

the Act. 

SectiOtl 4010 Bargainitlg Uni t Determtlation, provides at 

subsectiol'- (d), in releVatlt part: 

".. • The Board or its desigtlee shall separate 

supervisory and ucusupe rvd so ry employees illto 

separate appropriate bargaiIling Ullits for all 

units created subsequent to July 8, 1990." 

Had the legislature itltetlded for supervisors and nonsupe rvd sory 

employees to be considered inappropriate in all bargaining units, 

itlCludiIlg those determined to be approriate prior to July 18, 1990, by 

operatioII of law alone, it was Lncumberrt upon it to so provide. To the 

contrary, it imposed the restrictiotl only upon those bargaining unf ts 

created eubsequeut to July 18, 1990. To require the PERB to reconsider 

all unf ts, whi~b include both supervisory and nO~lsupervisory employees, 

- upon the request of ei ther party solely Otl the basis of the amended 

statute would cont ravene the express itltetltiotl of the legislature and 

constitute an improper usurpa td cn of l-egislative authority. 

The requiremetlt of Rule 3.4 (8), that a "compellitlg 

circumstance" be present; is Ilot uure asouab'le , To the cont r ary , it is 

cousd s teut with both the uude r Ly Lng itltent of the legislature, as 
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evidenced by the language of seetiOtl 4010 (d), Slid with the practical 

eousdde ra tiOllS lim! ting the feast bi Ii ty of PERB' s abi Ii ty to review 

every Ullit certified prior to the enactment of the amellded Act whenever 

a question of supervisory status is raised. 

Based upon the Language of section 4010 Cd) and (f), the rule­

1Ilakitlg author! ty granted both generally and specifically by 

sections 4006 (h) and 4010 (e), respectively, and Rule 3.4 (8), it is 

apparetlt that the legislature did not; intelld for the mere etlactment of 

the amellded statute 

PERB based upon a 

to create 

ques td on of 

all automatic 

supervisory 

right 

status. 

for unit 

Nor does 

review by the 

---­
the statute, 

itself, qualify as a compelling reason for the Board to cousader 

modifyil1g the ex!stitlg bargaining und t , as provided for ill Rule 3.4 

(8). 

CONCLUSION 

For the reasons' set forth above, the District's petitiotl for 

amendment of certification 8lld/or unit clarification of the existing 

bargaining unf t of custodial and maintetlance employees does no t comply 

with the requt remeucs of the Act. It is therefore, unuecceasary to 
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address the applicability of either .res judicata or the absence of 

alleged changes ill job responsibilities. 

Based 011 the foregoit1g discussiotl, the petitioll is hereby 

dismissed. 

IT IS SO ORDERED. 

(~-B~!w fJ.:kro~.
 
Charles D. Long , Jr. Deborah Murray Sheppard 

Executive Director, PERB Principal Assist8tlt, PERB 

(Date) 
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